In both the publicly -traded corporation and the private donative trust a crucial task is to minimize the agency costs that arise from the separation of risk-bearing and management. But where the law of corporate governance evolved in the shadow of capitalmarket checks on agency costs, trust governance did not. Thus, even more than that of close corporations, the law and study of private trusts offers an illuminating counterfactual-a control, as it were-for a playful thought experiment about the importance of capital market efficiency to the law and study of public corporations. The animating idea for this essay is that many of the differences on the agency costs frontier between the public corporation and the private donative trust can be roughly attributed to their relative positions in modern capital markets and the related disparity in their residual claimants' ease of exit. Among other things, this approach reveals a correlation between the trust law model and the views of corporate law scholars who doubt the ECMH and its implications for corporate governance. The essay also discusses the use of market data for assessing breach and damages in corporate and trust litigation and for empirical evaluation of theoretical scholarly analysis in both fields. More generally, comparison of the governance of the public corporation and the private donative trust brings into view the importance of relative price efficiency for the modern approach to corporate governance.
I. INTRODUCTION
The publicly-traded corporation separates risk-bearing and management. 1 Riskbearing falls on the residual-claimant shareholders, managerial authority ultimately lies with the board of directors. In this regard there is a strong similarity between the publicly-traded corporation and the private donative trust. Donative trusts give managerial responsibility for specified property to the trustee(s), but the risk or reward of the trust portfolio's good or bad performance falls on the residual-claimant beneficiaries. 2 Goods, 37 EMORY L.J. 295, 315-20 (1988) (discussing "the separation of ownership and management" in the trust). The limitation to donative trusts is important because "the settlor in a commercial trust almost always retains a residual interest." Steven L. Schwarcz, Commercial Trusts as Business Organizations: Unraveling the Mystery, 58 BUS. LAW. 559, 562 (2003) . On business trusts, see infra note 15.
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Trust Law, Corporate Law, and Capital Market Efficiency 103 putting the interests of the trust donor to one side, 3 in both the public corporation and the donative trust a crucial task is to minimize agency costs by aligning the interests of the managers with the interests of the residual claimants. At the same time, however, the paradigmatic private donative trust and publiclytraded corporation operate on opposite sides of the capital markets. In rough terms, the corporation is organized to raise (or buy) capital; the modern donative trust sells capital. 4 Thus, where the public corporation is a buyer in capital markets, the modern donative trust is a seller. So both the donative trust and the public corporation separate risk-bearing and management, but they do so towards opposite ends in the capital markets. An important consequence of these differing orientations towards capital markets is the lack of a thick secondary market for trust residual claims, the sale of which are also stymied (if not altogether blocked) by several doctrinal i mpediments designed to give effect to the settlor's dead-hand interests. 5 The animating idea for this essay is that many of the differences on the agency costs frontier between the publicly-traded corporation and the private donative trust can be attributed to their opposing, mirror-image positions in modern capital markets and the related disparity in their residual claimants' ease of exit. Of course, this involves some approximation and causation is unlikely to be exclusive. Nevertheless, a number of intriguing points about both corporate law and trust law are brought into view by this approach. 6 (Readers familiar with corporate law might wonder why the trust and not the close corporation. This question is taken up in Section II.)
The design for this essay is that of comparison. The essay contrasts the donative trust and the publicly-traded corporation with the hope of illuminating the impact of capital market efficiency, if any, on the evolution of the hypothetical bargain that is in effect codified in each. 7 More concretely, Section III looks to the law of private donative trusts 104
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[Season as a counterfactual-a control, as it were-for a playful thought experiment about what the agency costs calculus for, and the underlying doctrinal framework of, public corporations might look like without efficient capital markets. As we shall see, it might well have evolved into something that looks more like trust law. This is the means by which this essay will revisit The Mechanisms of Market Efficiency. 8 The essay is organized as follows. Section II continues the discussion of the reasons to compare the donative trust with the public corporation. Unlike the close corporation, mutual fund, and partnership, the donative trust matches the relevant characteristics of the public corporation-except for its opposite position in the capital ma rkets and its lack of an easy exit for the residual claimants.
Section III then undertakes the comparison along five margins. Each helps to illuminate the importance of market efficiency to corporate governance. A byproduct of the comparison is that it reveals a correlation between the views of corporate law scholars who have doubts about the validity of the efficient capital markets hypothesis ("ECMH") and the trust law model. The correlation follows from the need for trust governance to confront the separation of risk-bearing and management without recourse to the discipline of buy-side capital market participation. Although the correlation does not necessarily support the case for moving corporate law closer to the trust law model (it does not help resolve the antecedent question of whether the ECMH is indeed a good model of reality 9 ), it does further validate the essay's design.
Finally, Section IV explores the potential for capital market price data to provide a measure of empirical precision, now routine in the (buy-side) corporate context, for the law and study of donative trusts. Empiricism is on the ascendancy in the corporate context in large part because pricing by capital markets provides abundant and widelyaccessible data. The question, then, is whether similar empiricism might be feasible in the law and study of capital market sellers such as the donative trust. Among other things, the essay discusses the use of market data for assessing breach and damages in surcharge actions for imprudent portfolio management. REV. 549 (1984) . The question might therefore be posed as, without i) universally informed trading; ii) professionally informed trading; iii) derivatively informed trading; and iv) uninformed trading, how might the law of corporations have evolved differently? These mechanisms are now staples of finance literature and teaching materials. See, e.g Before undertaking the comparison of the donative trust and the public corporation, it is worth pausing to ask: why the trust and not some other organizational form? Perhaps the most intuitive alternative is the close corporation. The close corporation employs precisely the same organizational form as its publicly-traded cousin, but it does so in the absence of a thick market for its stock. On this view, the close corporation might be a more interesting point of reference for the present endeavor because there are clear governance consequences of this absence. 10 But in close corporations risk-bearing and management are often consolidated in a few owner/managers. 11 To the extent this is so, it removes from the close corporation the crucial (for present purposes) analogue to the public corporation's shareholder/manager agency problem. 12 In the typical donative trust, however, the shareholder/manager relationship finds an analogue in the beneficiary/trustee relationship-only the trust's residual claimants' interests, as we shall see in the next section, 13 are not alienable in thick capital markets. Nor do the trustees serve at the pleasure of the beneficiaries. The combination of these factors makes the donative trust the more apposite comparison. The goal here is to assess the importance of market-based checks on agency costs when risk-bearing and management are separated. 14 Because it is a seller and not a buyer in the capital markets, and because the primacy of honoring the settlor's intent limits the beneficiary's control rights, the donative trust generally lacks such checks.
Hence mutual funds are also less suitable for the present project, regardless of whether they are organized as business trusts or corporations. 15 True, like the publicly-10. See, e.g., Frank H. Easterbrook & Daniel R. Fischel, Close Corporations and Agency Costs, 38 STAN. L. REV. 271, 275-77 (1986) [hereinafter Easterbrook & Fischel, CC] (explaining the "ways in which the lack of an active market for shares can influence investors in closely-held corporatio ns").
11. Structure and Governance, 69 WASH . L. REV. 927 (1994) (evaluating the comparative merits of the structure and governance of the two dominant forms of mutual funds). Non-mutual fund business trusts are likewise illsuited to the present project because of the frequency with which they provide transferable or at least redeemable interests, less rigorous processes for removing trustees, and voting rights. Together, these characteristics make the business trust something of a substitute for the corporation. With the exception of the separation of risk-bearing and management, which they have in common, the donative trust is the mirror-image of the public corporation.
III. GOVERNANCE AND CAPITAL MARKETS
Consider the following thought experiment. Suppose an organizational form that separated risk-bearing from management but gave the residual claimants little freedom to replace the managers or sell their shares. If at the creation of such an organization you were offered a residual stake, what kind of governance arrangements would impact the price that you would be willing to pay for it? 17 Because these characteristics epitomize the donative trust, trust law provides a rough starting point for answering this question.
The prior paragraph is driving at the idea that, whereas the law of corporate govern-
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Trust Law, Corporate Law, and Capital Market Efficiency 107 ance evolved in the shadow of capital-market checks on agency costs, trust governance did not. In other words, because publicly -traded corporations are on the buy-side of capital markets, there is the potential for capital markets, through their pricing of securities, to discipline corporate managers. 18 Thus, if managers install a weak system of internal governance and in so doing expand their opportunities for mal-, mis -, or nonfeasance, then the price that investors will be willing to pay for the firm's securities will fall accordingly. 19 But donative trust beneficiaries are awarded their stake in the trust by the donative fiat of the settlor, and there is no well-developed aftermarket for the beneficiaries' interests. 20 Indeed, in many American trusts the beneficiaries are disabled by so-called "spendthrift" clauses from alienating (even involuntarily) their interest in the trust. 21 Moreover, trust beneficiaries cannot easily replace the trustees. 22 Both of these limits on the beneficiaries' control are designed to give effect to the preferences of the settlor, thereby facilitating the donative trust's often (but not exclusively) paternalistic function. 23 The price of this, however, is that it significantly limits the opportunities for market-based checks on trust managerial agency costs. Hence, judicial oversight and the fiduciary obligation remain the beneficiaries' principal recourse.
Against this, readers familiar with English law might object that it allows for less dead-hand control than American law. 24 'L 66, 75-76 (2001) (noting that the UTC "responds to the concern that under traditional law beneficiaries have had little recourse when trustee performance has been indifferent, but not so egregious as to be in breach of trust"); JOHN R. P RICE , P RICE ON CONTEMPORARY ESTATE PLANNING § 10.43.6 at 1165 (2d ed. 2000) (noting that "it is difficult, if not impossible, to obtain the judicial removal of a trustee unless the trustee has engaged in an egregious breach of trust"). There is anecdotal evidence of settlors opting out of trust law's default rules concerning trustee removal. See Sitkoff, supra note 2, at Part IV.B. 
108

The Journal of Corporation Law
[Season pricing for beneficial interests in England either. Thus, in English trusts too the fiduciary obligation is the principal means of governance. What is more, trustees of both English and American trusts are not constrained by an ongoing need to appeal to capital ma rkets for financing in the same way that entrepreneurs and corporate managers are so constrained. 25 Taken together, the foregoing implies that if one has doubts about the ECMH, then there is likely to be correlation between traditional Anglo-American trust law and the kinds of corporate governance reforms to which one is attracted-stronger fiduciary obligations, 26 freer derivative litigation, 27 mandatory disclosure, 28 and so on. 29 There is correlation because in the absence of effective market-based checks on managerial agency costs the publicly-traded corporation begins to resemble the donative private trust. The debate, therefore, is over the premise-whether the ECMH is a good model of reality and, accordingly, whether its implications for corporate governance hold. 30 
A. The Duty of Loyalty
As a potential residual claimant in the hypothetical organization sketched above, you might try to bargain for a more robust duty of loyalty than is ordinarily provided by corporate law. The fiduciary obligation, and in particular the duty of loyalty, is something of a crude substitute for active monitoring. 31 Applied here, the fiduciary obligation is a crude substitute for the mechanisms of market efficiency that cause prices to reflect all available information and so underpin the rationality of shareholder passivity in the corporate context. 32 Take the application of the duty of loyalty to self-dealing, which is to say deals between the enterprise and one of its managers acting on his or her own account. The agency problem is acute here. 33 Corporate law's answer is a liability rule under which a self-dealing manager must show that the transaction was fair. If so, then it will be upheld, sometimes even if the manager failed properly to disclose his or her conflict in advance. 34 But self-dealing transactions are often difficult to detect, especially when they involve only a few managers who actively cover their tracks. 35 Thus, without efficient capital markets backing up your monitoring efforts, you might rationally conclude that banning all self-dealing transactions is easier than dealing with them on a case-by-case basis. Put differently, you might find it easier simp ly to assume disloyalty from the appearance of misappropriation 36 -especially if, as is the case in trust law, the joint value to the parties of the prohibited transactions is small. 37 This is the trust law approach. Under the no-further-inquiry rule, even if the selfdealing transaction is objectively fair, the beneficiaries need only show the existence of the trustee's self-interest in order to prevail. 38 Once the beneficiaries prove the fact of self-dealing, there is "no further inquiry" and the transaction is voided. 39 REV. 1045 REV. , 1054 REV. -56 (1991 .
37. "[C]ompliance with the prohibition against self-dealing is ordinarily not burdensome, because the trustee is forbidden only one tiny sliver of the world of investment opportunities, namely, the assets in the trust." Langbein, Contractarian, supra note 7, at 665. In contrast corporate managers "may undertake some selfinterested transactions in order to encourage (by allowing reward) the process of finding new opportunit ies for effectively risk -neutral firms. " Frank H. Easterbrook & Daniel R. Fischel, Contract and Fiduciary Duty, 36 J.L. & ECON. 425, 437 (1993) 41 The underlying assumption is that in the trust law context these deals are so frequently undesirable that the costs of extirpating the entire class of transaction (a rule) are less than the costs of case-by-case adjudication (the fairness standard). 42 "These stricter rules substitute for the weaker private or market-type constraints," 43 something that was more common in corporate law's treatment of self-dealing in the late nineteenth and early twentieth centuries. 44
B. The Duty of Care 45
Portfolio theory teaches that shareholders can and should diversify. Corporate managers, however, often have considerable firm-specific human capital, and much of their financial wealth is likewise often tied up in the firm. So the paradigmatic corporate arrangement is that of risk-neutral (well-diversified) shareholders and risk-averse (poorlydiversified) managers. 46 The donative trust's mirror-image position in the capital markets reverses this alignment of attitudes towards risk. Without a market for trust residual claims, beneficia rNat'l Bank, 53 N.E.2d 753 (N.Y. 1943)).
If a fiduciary places himself in a position where his personal interest may conflict with the interests of the [beneficiaries], the law stops the inquiry when the relationship is disclosed, and at the instance of the [beneficiaries] a transaction involving self-dealing will be set aside regardless of its fairness or unfairness. ies cannot easily diversify; and when one cannot diversify, the standard economic assumption is that of risk-averseness. 47 The idea is that the undiversified have a distaste for volatility, preferring instead lower expected returns with less risk of a substantial lossand this even if the probability that the substantial loss will materialize is relatively small. Moreover, because they have no personal wealth tied up in the trust and typically have not developed much particular trust-specific human capital, trustees can more easily diversify and insure. Given this institutional design, in the absence of the fiduciary obligation, trustees would be less risk-averse than beneficiaries. That is, they would be less averse to volatility. These opposite assumptions about the parties' risk-preferences provide a partial explanation for the differences between duty of care in trust law and corporate law. 48 Absent conflict of interest or gross negligence, the business judgment rule commands judicial deference to the ordinary business decisions of corporate managers. 49 By insulating managers from liability in the absence of egregious conduct, the business judgment rule helps offset their incentives towards avoiding risk. 50 And diversified shareholders do better when managers are encouraged to select opportunities with high expected values even if doing so involves exposure to a low-probability risk of substantial loss.
Trust law's fiduciary duty of care, in contrast, is not similarly buffered. 51 Ordinary managerial decisions by trustees are reviewed with what is the functional equivalent of tort law's objective reasonable person standard. 52 The trustee must "exercise such care and skill as a man of ordinary prudence would exercise in dealing with his own property." 53 This helps offset the structural design whereby trust beneficiaries would otherwise be more risk-averse than the trust's managers. In other words, the position of these organizations relative to capital markets helps explain the choice of whether internal or external diversification is expected. In trust law, the duty of prudence counsels caution, 94-96 (1987) . The broader point is that principal-agent relations involve both incentive and risk-sharing problems. For a general discussion, see Eisenhardt, supra note 47, at 58.
49. See, e.g., Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984 
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[Season and that is what undiversified, risk-averse beneficiaries would prefer. Accordingly, the frequent observation that trustees in practice are overly cautious likely reflects some combination of too much deterrence from the duty of care and/or a selection effect in the initial choice of trustee by the settlor. 54 The foregoing analysis also helps explain the corollary obligation of trustees to consider the "risk tolerance" of the trust's beneficiaries in crafting the trust portfolio. 55 Given the diversity of status of trust beneficiaries (some will be diversified because of their other holdings while others will not), this rule requires trustees to tailor their i nvestment strategies to the beneficiaries' individual attitudes towards risk. Young scions of great wealth can better absorb higher volatility than elderly widows of modest means. So a "trust whose main purpose is to support an elderly widow of modest means will have a lower risk tolerance than a trust to accumulate for a young scion of great wealth." 56 Corporate law, in contrast, draws from portfolio theory a paradigmatic shareholder who is well-diversified; and anyway, the larger number of residual cla imants in publicly-traded corporations makes individualized consideration of risk tolerance impractical.
Note the correspondence between the content of trust law's fiduciary duty of care and the views of reform-minded corporate law scholars who have doubts about the efficacy of market-based checks on corporate agency costs. Reaction to the famous case of Smith v. Van Gorkom 57 is instructive. Van Gorkom involved review of the Trans Union board's swift acceptance of a merger offer that included a substantial premium over the stock's trading price. 58 On appeal, the Delaware Supreme Court held it a breach of the duty of care for the board not to have deliberated longer. Notwithstanding the substantial premium, the court held that the failure to obtain further information removed the presumption of regularity granted by the business judgment rule.
Thus, until it was effectively reversed by statute, 59 Van Gorkom more or less pushed the duty of care in corporate law closer to the trust law model. 60 ECMH revile the decision. To them, the merger premium was all the information that Trans Union's managers required. Indeed, to some the premium alone justified the merger decision. 61 In contrast, those dubious of the efficacy of market-based monitoring and neoclassical assumptions of rationality applaud Van Gorkom's more rigorous standard and emphasis on procedure. 62 If one is weary of the ECMH and the cognate teachings of portfolio theory, then one will be less willing to embrace the implications that follow from the assumption of shareholder diversification. 63 This is to say that one will likely prefer the trust law fiduciary model to corporate law's reigning market model.
C. Ex Ante Contracting and Ex Post Settling Up
The usual corporate managerial function is to deploy the firm's operating assets in accordance with their highest net present value. 64 "The only promise that makes sense in such an open-ended relation is to work hard and honestly. In other words, the corporate contract makes managers the agents of [shareholders] but does not specify the agents' duties." 65 Viewed in this manner, the fiduciary obligation in corporate law is a second-best solution to the optimal contracting problem. 66 Instead of getting bogged down in the impossibility of specifying conduct ex ante, fiduciary duties supply liability rules that call for an "ex post settling up" in accordance with what the parties would have bargained for in advance. 67 A similar phenomenon is apparent in trust law. The typical settlor today seeks not to preserve ancestral land, but rather to ensure the professional management of wealth over time (tax exigencies and controlling personalities to one side). 68 With the ascendancy of the trustee's managerial function, the fiduciary obligation has eclipsed detailed schedules of trustees' powers as the chief protection for beneficiaries against trustee mis -, mal-, or nonfeasance. 69 But the differing orientations towards capital markets of the publicly-
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[Season traded corporation and the donative trust suggests that ex post settling up is likely to be simpler, and so the fiduciary obligation a more effective tool, in trust governance. Specifically, managerial decisions regarding financial assets are easier to monitor than decisions regarding operating assets. For the latter, observable profits might be good or bad as a result of factors unrelated to the performance of the management team. For the former, however, market prices for securities are easy to discover and then to compare against market-indexes or other hypothetical portfolios. 70 Such a comparison minimizes exogenous noise by in effect netting out secular market trends. This in turn helps justify the law's greater scrutiny of trustees than corporate managers under the duty of care-it is simpler (i.e., the balance of decision and error costs is more favorable). 71 On similar reasoning there is likely to be greater homogeneity in context across trust management than corporate management. Thus, it should be easier for the fiduciary law of trusts to be more specific in its content ex ante. 72 And, in fact, the law of trusts has evolved a schedule of detailed fiduciary sub-rules that are responsive to recurring agency cost fact patterns. 73 Among these sub-rules are the no-further-inquiry rule and the duties to keep and control trust property, to enforce claims, to defend actions, to keep trust property separate, and to minimize costs (including taxes). 74 These sub-rules provide the benefits of rules (as compared to standards) without inviting strategic loop-holing by trustees. 75 Hence the existence of these sub-rules enhances the effectiveness of the fiduciary obligation as a check on managerial agency costs within the trust relationship. When aggrieved beneficiaries can squeeze their claim into a specific sub-rule, their case is simplified. As in the application of any rule, the costs of decision are lower than for a standard. But when the beneficiaries cannot squeeze their claim into a specific sub-rule, the broad standards of care and loyalty serve as a backstop to allow for contextual, facts-and-circumstances inquiry into the trustees' behavior as a part of the fiduciary obligation's ordinary gap-filling role. 76 This is not to say that there are no fiduciary sub-rules in corporate law. The corporate opportunities doctrine is a nice example of one. 77 Rather, the point is that sub-rules abound in trust law in a way that they do not in corporate law because there is more homogeneity in agency cost patterns across donative trusts than across public corpora- tions. 78 That is, because there is more variance in the corporate managerial function than the trust managerial function, the former is less amenable to ex ante specification than the latter. 79 Not surprisingly, again there is correlation between the governance of donative private trusts and the views of those who doubt the ECMH and its implications for corporate governance. The recent Sarbanes-Oxley Act, for example, establishes a number of specific rules regarding corporate governance and disclosure. 80 The Act, in effect, sets forth an ex ante schedule of managerial obligations that concern what in the wake of the Enron implosion are thought to be common agency cost patterns across publicly-traded corporations. 81 
D. Disclosure Rules
Trust beneficiaries are entitled to information reasonably related to their interest in enforcing their rights under the trust. 82 Trustees who make regular accountings, moreover, are protected from liability to the extent that the factual basis for any subsequent claim was disclosed in an accounting to which the beneficiaries failed seasonably to object. 83 The former is a stick with which beneficiaries can compel disclosure. The latter is a carrot designed to encourage full and regular disclosure. Modern authorities continue this approach, and indeed the trend is towards greater disclosure. 84 Implicit in the foregoing must be the idea that trust beneficiaries (or their agents such as guardians ad litem) 85 can effectively digest and then act upon the disclosed information. Admittedly there is tension between this point and the idea, advanced earlier,
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[Season that the fiduciary obligation is a crude substitute for active monitoring. However, trust law's fiduciary obligation is something of a substitute for monitoring chiefly with respect to the prophylactic rules of the duty of loyalty. On the question of prudence, beneficiaries (or their agents) should indeed be able to comprehend disclosure by the trustees. As will be discussed in greater detail below, the trust portfolio's level of diversification and its overall risk/return tradeoff can be assessed and then evaluated for prudence. 86 Corporate disclosure, however, touches not only the efficacy of monitoring by shareholders, but also the paradox of capital market efficiency that motivated Gilson and Kraakman's inquiry in the first place. 87 The form and nature of disclosure by corporate managers manifestly impacts the form and nature of the rivalrous competition for information that pushes toward market efficiency. Thus, even Frank Easterbrook and Daniel Fischel concede that there are some good grounds for routinized mandatory disclosure. 88 Market checks and direct monitoring by the interested parties might be rough substitutes. But this is an area in which the necessary predicate of both appear to collide.
Accordingly, those weary of the ECMH have two (albeit related) defenses for mandatory disclosure in corporate law. One is the usual argument, which again parallels the trust law model, that increased disclosure improves the ability of the residual claimants to monitor management. The other, however, goes to the core of the ECMH and the mechanisms of market efficiency. If rivalrous competition for information does not in fact cause the market to act as if all publicly-available information was immediately available to all, then that is a reason for rules designed to ensure that information is promptly and widely disseminated.
E. Litigation Incentives 89
When liability rules are the chief check on agency costs, there is a practical limit to the number of residual claimants that the organization can effectively support. The greater the number, the more serious the collective action dynamic that will weaken the incentive to monitor and then to bring litigation. 90 Thus, a further lesson of the comparison of the donative trust with the publicly-traded corporation is that efficient capital ma rkets-and the mechanisms that make them efficient-are crucial to the vast number of residual claimants who are effectively aggregated by the latter. 91 Consider that the paradigmatic shareholder of a publicly -traded corporation has only a trivial stake in the company, so he or she has little incentive to reckon the costs and benefits of litigation from the perspective of all the shareholders. Indeed, he or she has little incentive to monitor management when instead he or she can free-ride on the ma r- ket. Consequently, in corporate fiduciary litigation the real party in interest is often the lawyer. 92 Litigation incentives are different in the world of donative trusts, however, thanks to the (typically) smaller number of residual claimants. Beneficiaries are likely to have a nontrivial stake when measured either by the fraction of his or her wealth held in the trust or the fractional share of the trust to which he or she is entitled. So fiduciary lit igation in trust law is more likely than in corporate law to be prompted by the merits. The relatively smaller number of residual claimants and their relatively larger stakes lessens the impact of the collective action and free-rider dynamics that would otherwise imperil the effectiveness of the fiduciary obligation as a check on trustees. 93 Of course, litigation incentives for trust beneficiaries are not perfect. Some beneficiaries lack a sufficient stake to reckon the costs and benefits of bringing litigation, 94 and awards of attorneys' fees out of the trust corpus to one or both sides in suits over trust administration are not uncommon. 95 Still, the more modest claim holds. In general, trust beneficiaries have better incentives regarding litigation than do the shareholders of publicly-traded corporations. This helps explain why trust law contractarians, such as John Langbein, believe that fiduciary litigation has evolved into an effective check on trustees, but corporate law contractarians, such as Frank Easterbrook and Daniel Fis chel, believe that corporate fiduciary litigation is often not worthwhile. 96 Again there is correlation between the trust law model and the views of scholars who have doubts about the ECMH. With Berle and Means being perhaps the best exa mple, those who are most worried about the shareholder/manager agency problem specifically identify diffuse shareholders as an impediment to effective monitoring by the enterprise's "owners." 97 This leads to a different reckoning of the agency costs balance between plaintiffs lawyers and the residual claimants on the one hand, and managers and 118
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[Season the residual claimants on the other. 98 And that, in turn, leads to a more charitable view of shareholder litigation.
F. Summary and Extensions
Both the private donative trust and the publicly-traded corporation separate riskbearing and management. But the agency costs calculus relevant to the governance of each are different. As we have seen, their differing orientations towards capital markets, when coupled to trust law's solicitousness of the preferences of the settlor, reduces the viability of market-based governance devices in trust law. Comparing corporate and trust governance therefore helps illuminate the importance of efficient markets, and the mechanisms that make them efficient, for corporate law.
Adding rows for incentive-based compensation 99 and reputation transmission, 100 both of which are commonly mentioned in the literature of corporate governance as potential checks on agency costs, the following matrix (Figure 2 ) summarizes the discussion of this section. Significance of Institutional Shareholder Activism , 79 GEO. L.J. 445 (1991); Roberta Romano, Public Pension Fund Activism in Corporate Governance Reconsidered, 93 COLUM. L. REV. 795 (1993); BAINBRIDGE, supra note 34, § 10.7, at 514-17. 99. Commissions are often set by the trust instrument or by statute at a fixed percentage of the trust's corpus. See, e.g., N.Y. Surr. Ct. Proc. Act § 2309; Langbein, Contractarian, supra note 7, at 639, 651 . There is, however, an emerging trend, supported by academics, towards a "reasonableness" standard. See, e.g., Halbach, Trends, supra note 84; CAL. P ROB. CODE § 15681 (2003) ; UTC § 708; RESTATEMENT (THIRD ) OF TRUSTS § 38 (2003) ; see generally VOLLMAR ET AL ., supra note 85, at 1059-60. Compensation for corporate managers resists easy classification because it varies across companies and even within companies across time. It is a fair generalization, however, to say that corporate managerial compensation purports more closely to attempt to align the interests of the managers with the interests of the residual claimants. Whether these efforts have in practice been successful is unsettled. See, e.g., Lucian Arye Bebchuk et al., Managerial Power and Rent Extraction in the Design of Executive Compensation, 69 U. CHI. L. REV. 751 (2002); Tod Perry & Marc Zenner, CEO Compensation in the 1990s: Shareholder Alignment or Shareholder Expropriation?, 35 WAKE FOREST L. REV. 123 (2000 .
100. Although professional fiduciaries have reputations that are known to drafters (who then steer clients accordingly), reputational information is more robust in the context of publicly-traded corporations. The performance of donative trusts, and hence the performance of the trustees' investment decisions, are not subject to a public disclosure regime. 
IV. MARKET PRICES AND EMPIRICAL ANALYSIS
To say that the donative trust is something of a counterfactual for what the public corporation might have looked like in the absence of efficient capital markets is not to say that the ECMH has no relevance to trust law. Because the private donative trust is a seller in modern capital markets, the ECMH and the antecedent work of Harry Markowitz on portfolio selection are indeed quite relevant. 101 In fact, since Gilson and Kraakman's observation twenty years ago that the ECMH was then permeating the academic literature on trust-investment law, 102 modern finance theory has today been assimilated into the law itself. Perhaps the clearest indication of this assimilation is that the 1994 Uniform Prudent Investor Act, which fully embraces modern portfolio theory and the ECMH, 103 
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[Season has been adopted in at least 40 states and the District of Columbia. 104 Given the empirical precision that market data has provided for the law and study of public corporations (on the buy-side), the question for this section is whether such data might hold similar potential for the law and study of private donative trusts (on the sellside). In particular, the focus here will be on the use of market data for damages calculations and for empirical scholarship. As we shall see, the potential for empirical analysis is another margin on which the buy-/sell-side dichotomy has explanatory traction.
A. Calculation of Damages
The notion that market prices might facilitate the reckoning of damages in corporate and securities litigation abounds in both the law and the literature. Consider, for example, the market exception to corporate law's appraisal remedy and the use of abnormal returns to show the effect of (allegedly) fraudulent statements in securities litigation. 105 Of course, the appropriateness of recourse to market data in these contexts boils down to the question of whether market prices are reliable, meaning at least relative price efficiency. Though on this issue there is ongoing debate, 106 for present purposes it is enough to note that the ready availability of market data offers the potential for simplified and more accurate damages analyses in corporate and securities litigation.
So what of damages in trust law? Because the core managerial function of trustees is prudently to invest the trust's assets (i.e., to sell capital), market data might be useful for ascertaining both breach and damages in surcharge actions for imprudence-breach and damages being separate, albeit related, questions.
On the question of breach, which is the initial question in these cases, it is now well understood that trustees are no longer constrained by antiquated notions of speculation and court-approved lists of appropriate investments. 107 Going forward, this idea in practice should involve assessing the tightness of fit between the portfolio's design and the risk-tolerance of the trust's beneficiaries. 108 On the question of remedy, which arises only after the fact of a breach has been Year] Market data, in other words, offers the potential for more closely aligning awards of damages for imprudence with the underlying remedial aim of traditional doctrine, which resembles that of the familiar expectations measure from contract law, 110 of putting the beneficiaries in the position that they would have been in but for the trustee's imprudence (the "make -whole" standard). 111 Make-whole has long been the standard for relief in trust law; 112 what the market-based approach to total return damages sketched here adds is a means more accurately to "restore the values of the trust estate and trust distributions to what they would have been if the trust had been properly administered." 113 In opposition it is sometimes suggested that the market-based, total return approach is too speculative or too difficult for courts to administer. 114 116 it nonetheless rejected a total return measure of damages in favor of "capital lost" plus interest at the discretion of the trial court. 117 The logic behind the court's reasoning is obscure. A total return measure would hardly have been speculative or difficult to calculate. Indeed, total return damages would have been both simpler and more consistent with the make-whole standard than "capital lost" plus discretionary interest. The more general point is that the evolution of modern finance theory and the abundance of easily accessible market data should make the process of calculating total return damages straightforward. All that will be required in the typical case is a backward looking comparison of the trust's actual performance with that of a prudent hypothetical portfolio, one that would have satisfied the initial breach analysis. 118 Hence, in most cases there will likely be little need to trundle out the high-powered tools of modern financial economics.
True, there will be some uncertainty if more than one hypothetical portfolio would have been prudent. But this residual uncertainty is the fault of the trustee who opted for an imprudent portfolio design in the face of by hypothesis multiple prudent alternatives. And it is a venerable principle of the law of remedies that "reasonable doubts as to remedy ought to be resolved against the wrongdoer." 119 Here the "wrongdoer" is the trustee who has been shown to have crafted an imprudent portfolio and hence to have caused the uncertainty in the first place.
The courts' experience with market-based measures of making beneficiaries whole in pension litigation, upon which ERISA imposes a trust law paradigm, 120 is instructive.
Year]
Trust Law, Corporate Law, and Capital Market Efficiency 123 As the leading case of Donovan v. Bierwirth 121 explained, when restoring "the trust beneficiaries to the position they would have occupied but for the breach of trust," the trial court should presume that the funds would have been treated like other funds being invested during the same period in proper transactions. Where several alternative investment strategies were equally plausible, the court should presume that the funds would have been used in the most profitable of these. The burden of proving that the funds would have earned less than that amount is on the fiduciaries found to be in breach of their duty. Any doubt or ambiguity should be resolved against them. 122
Once a prudent hypothetical portfolio has been selected, there is nothing speculative or impractical in the calculation of how it would have performed over a past period. One need only collect the historical data, weight the performance of each constituent asset in accordance with its relation to the composition of the hypothetical portfolio as a whole, and then adjust for taxes and other expenses that would have been incurred. In this sense the analogy to expectation damages in contract law is arresting. There, too, damages must be proved with reasonable certainty. 123 And there, too, modern financial sophistication has rendered what might formerly have been speculative or impractical now routine. 124
B. Empirical Scholarship
In trying to get a handle on the agency costs load borne by the beneficiaries of donative trusts, one is struck by the unempirical (which is not to say unhelpful) way in which trust scholarship proceeds. Existing commentary is for the most part theoretical. 125 Thus, if one wants to know if fiduciary litigation works; or if one wants to know the welfare effects of midstream modifications to the deal; or if one wants to know the welfare consequences of jurisdictional competition, then one's inquiry will likely be anecdotal, quali-121. 754 F.2d 1049 quali-121. 754 F.2d (2d Cir. 1985 . 122. Id. at 1056-57. The court continued, this "is nothing more than application of the principle that, once a breach of trust is established, uncertainties in fixing damages will be resolved against the wrongdoer." Id. Additional illustrative cases involving both ERISA plans and traditional private trusts are collected at Halbach, TIL, supra note 103, at 461-62; RESTATEMENT (THIRD ) OF TRUSTS: P RUDENT INVESTOR RULE Reporter's Notes to § § 205, 208-11 (1992 Inc. v. W. Publ'g Co., Inc., 218 F.3d 652 (7th Cir. 2000) . In rejecting the so -called "new business rule" in favor of the ordinary "reasonable certainty" test, Chief Judge Posner explained:
The rule may have made sense at one time; the reduction in decision costs and uncertainty brought about by avoiding a speculative mire may have swamped the increased social costs resulting from the systematically inadequate damages that a "new business" rule decrees. But today the courts have become sufficiently sophisticated in analyzing lost -earnings claims, and have accumulated sufficient precedent on the standard of undue speculativeness in damages awards, to make the balance of costs and benefits tip against the rule. Id. at 658; see also FARNSWORTH, supra note 110, § 12.15, at 833-34; RESTATEMENT (SECOND) OF CONTRACTS § 352 cmt. b (1981) other things, this approach reveals a correlation between the trust law model and the views of corporate law scholars who doubt the ECMH and its implications for corporate governance. The essay also discussed the use of market data for assessing breach and damages in corporate and trust litigation and for empirical evaluation of theoretical scholarly analysis in both fields. More generally, comparison of the governance of the public corporation and the private donative trust brings into view the importance of relative price efficiency for the modern approach to corporate governance.
